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A Study on protecting a SW programmer’s

rights and promoting SW industry focusing on
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SUMMARY

1. Title : A study on copyright reform for protecting
rights of software developers and promoting software
industry

2. The purpose of the study

O We are now living in the era of software oriented
society. While the importance of SW continues to grow,
most of the SW developers are in poor working
conditions and the global competitiveness of Korean SW

industry is still very low.

O The needs for copyright law reform should be
acknowledged to protect the rights of software
developers and break the vicious cycle of current

software industry’s ecosystem

3. The scope of the study

O The amendment of the copyright law is proposed after
reflecting the voice of software companies and

organizations and reviewing ongoing legal cases.

- The articles related to Korea-US FTA and Korea-EU



FTA are excluded on this study.

O This study focused on personal use copy, instructional
purpose copy, bestseller article, termination right article,
changes in  copyright infringement crimes, punitive

damages, Java APl case, and logiCUBE case.

O A literature review on domestic and international acts
was conducted to derive the amendment of the copyright

law.

4. The results of this study

O (Personal use copy) Considering rampant SW piracy and
foreign copyright laws, personal use copy should be
allowed only when a man owns legally a software

license.

O (Instructional purpose copy) Reproduction of commercial
software should be allowed under limited conditions,
although it is for educational purpose. Hence, a license
agreement should be considered to determine whether a
commercial software is fairly used in the classroom and
it is mnecessary to exclude an academic version of

software from the fair use of copyright law.

_Xi_



O (Bestseller article) Rights of a software developer to an
equitable share in the profits from selling the software

should be granted.

O (Termination right article) In order to secure contract,
termination of the contract is allowed when certain
amount of time has passed. Given the pace of
technological change, therefore, benefits from introducing

contract termination right might be very restricted.

O (Copyright crime amendment) The scope of the offenses
indictable without complaint in copyright law should be
constrained. The article of punishing a person for illegal
copy use on business can be revoked with enacting

punitive damages on statute.

O (Punitive damages) To vitalize the copyright law,
punitive damages are more desirable than the

administrative restriction and the criminal penalties.

O (Java API case) Regarding the ongoing oracle-google case
about the copyright of API(application programming
interface), similar legal case will not be raised because

API as a kind of program protocol is not protected by

- xil —



the copyright law. But, if so, APl can be explicitly
excluded from the range of copyright protection to

invigorate SW industry.

O (logicCUBE case) The Assumption about the implicit
transfer of the right of SW derivative work when a SW
developer transfers all of the SW copyright to the other
party, is unfavorable to the SW developer. Even if a SW
developer transfers all of the SW copyright to the other
party, the right of creating secondary product should be
owned by the author if there is no explict statement

about this matter.

5. Application on policy establishment
O This study will help to give some guidance for the

amendment of the copyright law to promote SW industry
in Software Oriented Society.
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Computer Programs and Compilations of Data

1. Computer programs, whether in source or object code, shall be protected as literary works
under the Berne Convention (1971).

2. Compilations of data or other material, whether in machine readable or other form, which by
reason of the selection or arrangement of their contents constitute intellectual creations shall
be protected as such. Such protection, which shall not extend to the data or material itself,
shall be without prejudice to any copyright subsisting in the data or material itself.
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Other considerations that are more particular to

following:

intellectual

property offenses

Federal criminal prosecution is most appropriate in the most egregious cases.

include the

The criminal intellectual property statutes punish only a subset of the conduct that is punishable
under civil intellectual property laws. Even then, the government must prove its case beyond a
reasonable doubt, including a high state of mens rea.

Limited federal resources should not be diverted to prosecute an inconsequential case or

a case in which the violation is only technical.

Even some branches of civil intellectual property law recognize the maxim, “de minimis non curat

lex.”
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=4 1,642 1,937 2,152 2,023 2,096 2,265 2,158
AA 39.698 47.809 52,998 51,443 58,754 63.456 62.709
O SWrHEAte] AT HTE A= SW EHEAES gr|H o2 ook 3}
Ed, o158 YelAE BHEA swW @S geeid st AP 2 FAA
4g Aol AL shte] wHolA oy, WA FASHoR AP &3
167) 44 (2013). ¢e] Atz F=E
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A SW el 0 A walelehs A4 el sd @A ol
AR o Folm, AUE WolA AWIAYe AW B B & 5
= Qe

- 2HER SW ARAAR ST A Al A FAE A% FEAR
Q-j’t:g_}- gG43s £ g = Z]I:HX-] &3 B A A =29 _11:_%1% Z

0 B3 EWEAZYT G §H AfolE ANES g3 A Az
49 REEA YEA G UEAE AE 2D I4ALE A
Aste WAl or Al SW oA Falol thal WA S-S AFshs
A IPHoE AEY Ba 9L
AR SW AR Bol 719 EE AA TR olfAEE, AR
A AE SWE FUT AAH oY= U SWE B FUBEL
AT SHolA A sweol A8 AL Bl A4

S oled 719 EE ARIAE F0890Y SW BHEAS HIRFY Aol
glomz vlagelel A9izh WA Sl AP A /Y E== A
Ao BLFol £2FRS AL A MAAAL AL drhd AY @
Me PASAA A BE SW AEEL ENHOE 2 5 g

[J SW A2-d Hafoll #3 A EsfujdAl=e] e AHeHsd

0 AWA EHNIASE VTS HEE REY FABANNE AL FolY)
gkl ole] 7hx AuPgele] EYHYOBE o]EL Fastel SW AHT
galo] B3t WA EAFASE vhsor g

168) %57 (2009), % 134 AM225%0] E5]d AsiE o] tigh 21", HEAIE 2009. 11. 194} 24 F=x
169) o]ste] Y& HF5 (2013), 9ro] B3] 135 ~ 173W-S Qop2|st Ad
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Zo] v]E AgrEAel Juste JuHHE nEE F9

O YUY ARAYAAE Z2ad ol ek AL ALl wuriel
A Asdsa gonz S U f4 2ol BHT A9 A2
o5 A g8 Aol Pl MAATFY A7} A
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e
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SA2FEE AHSDS Abole] AHAYH &de] AHE =AxFHe
rzmEs)eldl 2AFH AHSDSY HAR’ o FABAL A
BE AFstel RAEL WS WYt ol AAYEA i Rst A, A
Ay gol 2RAAAGE FEFA FA0] o PA ANH AT BAY

A F ARS AAE] AR SWAEAe] dYEETE Y3 AU

A2d SEZ2IAJAE | 2APDY AFEA I 947 (F= o L32 ARD

1L A 78

L] A\E 7.

O A AF ZEIATY Ao, M A, 3
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239¢ ] A8 A

171)

SRAIZ, 2013, 4. 26.AF 7]AF “RA|AFHE, BEXEc&t ATIE WMS XA 4

o>

37, "A4SDs, &4

ZIAtl HiRE ¥ AR
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: http://m .klnews.co.kr/news/articleView.html?idxno=106257

http://m.klnews.co.kr/news/articleView.html?idxno=106258
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= gde] glolHgla L TIsHE Ao 19963 Kulo] AR A
Zof o3 /=N, o] bt ITHAANA d8] A=A
- Al S8 2203 QAEH O] 2~ (API : Application Programming Interface)

A A 52 S golBEEE s Hx 87 AP o 2008 = T
7127} 166709 2L

12}
=

- RuololZEA ~E2E Aul T2 §A4357] 98] 1998 bl AFRUE
ZZN2(JCP : Java Community Process)E A#sle] 22 JSR(Java
Specification Request)E-2 331l 2007'dl= GPLel we} tfF-&e
2AE Z7les SN8AF17)

- o]F Ampo|ARZAAEZE 2009 EtFe] 709 Zefo] Qg E o
ks LebgolA A 8 deEstal &

O AHF API= 717, 2, HRES ASTEE o]FoA Us

-z 7R AdRERS vy FEE 292 gz A=,

java.io, java.lang, java.lang.annotation, java.util, java.security,
java.security.certs o] UL “g o]&3ste] Zt 9] BAHS HlEClE EF
AAE Zka &

- FH 29 WAEE javalang H7|AE A= 9 math SHAE EF8H0L

23, math FH 2+ minolghE HAEE BR{35a S

- min HIREE F MY =AE ¢ &9 I FoA o #A2 oAE A
2 Z¥Y3iy, o] uw HAAFZE=Fo|A min WAEAEE= “public static int
min(int x, int y)"2t3 TdE (28 41] )

72) 1991 AufolagAlARIAE Apsl AAA BE, At P4 BE, Absl i etol=eje] s wma
Qg AMIE C, Crehe Z2 729 Qlojo] BEg ueet Zea o] AXKFY m2 o)y et
“Write Once Run Anywhere” £271& LH74 7}”7] A 714g o|8st AsEstA, Ay} Qdojz A= ®
ZejA elojzejelz LAE0] 9g (B4 : AE 7IHol)

g3 http2//en‘Wikipedia.org/wiki/]ava_(programming_language)

173) &4] : http://en.wikipedia.org/wiki/Java_Community_Process

=]



(73 4-1] Ahu} APIS] RYAQ P& (B4 : 72 v. 0242 14 BAE L WP GYP

package javalang. MY FE // Declares package java.lang
public class Math { A% F= // Declares class Math

public static int max (int x_ int v) { M 7= Declares method max

if(x>y)reumx; &8 AF // Implementation, returns x or
elseretumy; 4l% 12 // Implementation, rehans y
} // Closes method
} // Closes class

O A B

O T2 2005 GEROJEAN)E Qlstal tEmol FAA S A
A&3ke] WE WAL 20079 119 59 ] f
ZEQ o] /LI E(SDK, Software Development Kit)E &70stA=dl, At
FZF dtAe 3770 APIS 72 WA o2 A2 733 AL s Y-S

- TE2 At #TEE FAAFR] FEUAY U ol d2 Al tis) Awule]a
BA| 2" =9} =031 ¢ o o) o]22] X3
- =go] B 377 #HAIAE P2 67770, HAE 650872 TFAHT, FEFL
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174) olste] W&o 22 7MISAHEATFA/SSHEQ 7T4te]

1. Oracle v. Google?] Java API AAtH Zlsj4A<4 CAFC T2

2. AMEA BFEO diFste Java APIQ AAME d3/d 174§ Oracle vs. Google U= a4l ©4

oAl aofdest A

23 : http://ictlaw.tistory.com/m/post/85, http://ictlaw.tistory.com/m/post/91

175) QFERo|EAL: Jo AEt ZHEZ 7IEstr] sl dd 81, 2]X] ufo]y, Y AJojA, F2|A Flo]E0]
olsi 20030l d5E F|AHY

176) HEHA(RSH Y 2E42E (2014), "AZEYo]o] X|AHZ/d(Copyrightability)”, 8H ZF
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O 2eHF& 20109 1€ Arle] ARA AR 2E Q15 FE skl Aol tidk A
S A&dwA SetEH FIFE oMz Aok s A& oR =ole]
o ojHolx Folo] =R H3AS

O 2222 2010\ 8ol A& 9 53] Hej2 7=l i3 &Fe A7

- Ak APT 712 9] AR QL FEQl 7,000 2Rl A ER-oF Bl EAHA

l FED 2 API #j71A9 F=&, &A1, AA(SSO, Structure, Sequence,
Organization)©| +4¢] f/d<4177)

QepFo Aulo] st AT EBAHE FAE7] 8] 22kFo] A

java.package.class.method() Al2=Hls Z2 437 o]Fo =2
AL, o]d wet FZF2 AAE0] T Dalvik Al2=Holl 22459

Zukel s E8A48S FASHET 83 A BAlE g Aol 4

e ol 4
o o

:L an) rlo

- T2 Au APL AT DA g EEOE A sk

omg
EAE & Aokl FAskE i tERo|Eg A 2ES e wo] eE
o] Autel TS FASHA Fte Eed FAE AV

O 14 #3182 A3}

0 20104 8% ©etFo] 2F AZIstel 14 WelELol BRAYHY Yol
4 BALA W

[ =

1A aEe AR, B, Sl AR irolA Alest 19d

o AZAE #Ad AgE 201249 49 169 HEH AFE S
- 2ekE2 3770 AuE APL 3714, 99| rangeCheck WAL, 871 ¢
ydE HE gdof tigk A2 e =4S

(|

177) http://en.wikipedia.org/wiki/Oracle_v._Google

178) Oracle v. Google, UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF
CALIFORNIA Case3:10-cv-03561-WHA DOCUMENT1202 Filed05/31/12.

179) 3] 432 201249 54 7¥RE AAstg e, 22422 FA &7|oKstatic initialization)?t Hlo]& &
Z(data references) 7|0 Y 5355 FAYoY, vidde =22 S5FME USR] AU=S



2 AR Oi A2+ X16H7} EJX] ‘E%JEE]-_T’_ AR, 9ES
rangeCheck W40l tigh A2l Hall= At om, 8719 A adH
HeE 9ol oigh AZ4d el FA-AT

-9 e BAR 1A WA T2 EduMAAde $R%

0 14 WA % BAE MUY AFS At WelHow Hms
BHRTHE ofo|tjojzo]n] Wajo] T2(SS0)E Azdolu Al 3
S Aade Barige] olusha BAIF

- A AHE APL 3 71A1 8] Az ER-9F SSO7F /idAEC] S AYA
= AEst= ZolAQl Mol ofste] HAHI Ak AT

- SFARE Z}+ Java API 37| tig HAAIE=H= (Java HRE=S] A&
49, =9, wWAJIAE EASoF —V” 37Jr Zol) @A kA WHo =
ol = ypo] i E=3E Aol Y ¢ fle @2 & et
W, Anke] Was ERAAE A=H B':——E 2ol sligsl =180 M
AF=Fo 5509 AAHES JAAJTH HAHo=w ofojrjo|7tx] HF s}

A#E eI 2ol &9 A Y= (merger doctrine)lsl)o] whe}
@j—# AZH o R REwks a= vt #agt

- WY 2R 2012d 59 31l EEFHFJoH, AP FH<Q Baker v.
Selden, Whelan v. Jaslow, Computer Associates v. Altai, Gates Rubber v.
Bando Chemical Industries, Lotus v. Borland, Hutchins v. Zoll, Feist v.
Rural, Johnson Controls v. Phoenix Control Systems, Brown Bag

Software v. Symantec, Atari v. Nintendo, Sega v. Accolade, Sony v.
Connectix & <72 435182

Hel(Reh) HEY EAAH, o9 xtg 13¥ AR
dHol Botfide otoltort otyzl myof YT, 18794 vl APt Baker v. Seldon
ARdolA] BI19AlAE 42 ofolt]of= A|ArH 9 E Fo] otyz} EsiHe] B gola} wA|sto] AAHH
H2 ofo|fojE ESsh= Zo] ofyet BdZ Hesh= U2 WAL, o] w7t 1976 7|FH U= A
”i‘i‘ﬂ A 102z (b)ofl d=atE L, uyete 7.5% Y= HEHOTO% AArHO g5t = (RAHE A2
2 A25 ARMEL ol7to] AW} £l 7MAS mESH ARFES whaic))
3% et oYzt O}OM‘HE HASH= Wiol o2 7
].
(&

180) 4+
181) A=}

J2iut otolrjolg E@she Wyol & six] uio] gl
QXU g XM 02 J{ISH= o] st ‘3_(3_] 4 Q0] olo|rjole} EFo] StA|E ZoZ Hol XAAZZ A
B35 DA% Weot gon], ofF Ale) ojgolet & (£A] 1 olFE (2014). 9ol X 15W A X)

182) http://en.wikipedia.org/wiki/Oracle_v._Google
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183) Oracle America, Inc. v. Google Inc., 750 F.3d 1339 (Fed. Cir. 2014)
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